




Is the European Community's
Commercial Policy Protectionist?
Article 115-A Shield or a Sword?
I. Introduction
A. THE EC's BASIC PRINCIPLES AND STRUCTURE
The European Community (EC), also referred to as the European Eco-
nomic Community (EEC) or as the Common Market, comprises a trading
bloc of ten countries (twelve with the accession of Spain and Portugal on
January 1, 1986) which act both individually as trading countries and collec-
tively through unique institutions such as the Council of Ministers and the
Commission. While the EC forms a distinct legal order, Community law
forms part of the laws of the Member States, and can be applicable without
the need for national implementing legislation. The Court of Justice of the
EC in Luxembourg, which is the final arbiter in matters of Community law,
plays a key role in European integration-much like the United States
Supreme Court did in the early nineteenth century.
Unlike the United States, the Community has not yet fully established a
single internal market or a single common policy for external trade. Articles
30 etseq. of the EEC Treaty' lay down a general principle of free movement
of goods which has full effect in the EC's internal market. Article 9 of the
Treaty provides that the principle of free movement applies not only to
goods originating in Member States, but also to goods in "free circulation."
Goods originating outside the EC are, under art. 10(1), in "free circulation"
*Mr. Crossick is a solicitor (England) and Mr. Clough is a barrister (England). Both are
members of Belmont European Community Law Office, Brussels, Belgium.
1. Treaty Establishing the European Community, (also known as the "Treaty of Rome"),
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when all the relevant import formalities have been completed and duties
paid on their importation into any Member State.
B. ARTICLE 115
Article 115 of the EEC Treaty2 is the interface between the EC's external
and internal trade rules and authorizes the Commission to permit exceptions
to the principle of free movement of goods within the EC. This is to ensure
that the execution of measures of commercial policy taken according to the
EEC Treaty by any Member State is not obstructed by deflection of trade, or
that differences between such measures do not lead to economic difficulties
in one or more of the Member States. Only the Commission has the power to
permit such derogations.
Although Article 113 of the EEC Treaty provided for the establishment of
a common external trade policy from January 1, 1970, the failure of the EC
to adopt a comprehensive policy means that there are many national mea-
sures of commercial policy still in operation. By enabling such national
measures to operate despite art. 30 which lays down the fundamental
principle of free movement of goods, art. 115-as the Court of Justice has
emphasized-not only derogates from this fundamental principle in the
internal market but also hinders the completion of a common commercial
policy.
In the absence of common rules liberalizing or restricting imports of a
particular product into the EC, a Member State may wish, as a matter of
national commercial policy, to limit such imports from non-Community
countries at its national frontiers. The measures taken by a Member State to
restrict imports in such a situation will, in order to be effective, normally
need to apply both to direct imports from the non-Community country and
to indirect imports via other Member States. Otherwise, the restrictions on
direct imports could be bypassed by the same products entering the pro-
tected state from another Member State under the EC rules on free move-
ment of goods. To be compatible with Community law, the application of
such restrictions to intra-Community trade must however be validly autho-
2. Id. Art. 115 provides: "In order to ensure that the execution of measures of commercial
policy taken in accordance with this Treaty by any Member State is not obstructed by deflection
of trade, or where differences between such measures lead to economic difficulties in one or
more of the Member States, the Commission shall recommend the methods for the requisite
cooperation between Member States. Failing this, the Commission shall authorize Member
States to take the necessary protective measures, the conditions and details of which it shall
determine.
"In case of urgency during the transitional period, Member States may themselves take the
necessary measures and shall notify them to the other Member States and to the Commission,
which may decide that the States concerned shall amend or abolish such measures.
"In the selection of such measures, priority shall be given to those which cause the least
disturbance to the functioning of the common market and which take into account the need to
expedite, as far as possible, the introduction of the common customs tariff."
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rized under art. 115.
Two types of measures can be authorized by the Commission under art.
115-intra-Community surveillance and protective measures. Often the
second follows as a result of the first. While protective measures are adopted
by the Member State requesting them, they must be in accordance with a
specific decision of the Commission authorizing them. Such decisions are
addressed to the particular Member State and remain in force for a specified
time.
In the current climate of protectionism in international trade relations,
art. 115 thus permits a potentially complicating and dangerous state of
affairs in the international trade relations of the EC, which is unlikely to
improve unless action is taken at the international level. While the Commis-
sion considers that art. 115 may be applied legitimately to support national
measures taken in implementation of common measures of commercial
policy and national sub-quotas of EC quotas (such as those applied to
textiles), the Community institutions frequently appear unable or unwilling
to resist pressures from the Member States to pursue (where possible) their
own individual policies in external trade. One example of the EC's failure to
reach a common position in the field of commercial policy is the mainte-
nance of national measures governing imports of motor cars from Japan.
These vary from no restrictions in Denmark, Ireland and Greece to permit-
ted market shares of 11 percent in the United Kingdom and 3 percent in
France, while Italy only allows 2,200 cars to be imported per year.
This article examines the operation of art. 115 in the context of the
Common Commercial Policy and the legal constraints currently imposed by
EC law. 3 It also examines the question of the protectionist effect of the
operation of art. 115.
II. Common Commercial Policy
A. GENERAL
It is necessary to briefly describe the foreign trade rules of the EC so as to
explain why quantitative restrictions (quotas) are still imposed on a national
basis. EC foreign trade policy falls within the Common Commercial Policy
(CCP). According to art. 113 of the EEC Treaty, the CCP was to be based
on uniform principles from the end of the transitional period-December
31, 1969 for the original six Member States and the date of accession for the
others. The Court of Justice has held in Donckerwolcke v. Procureur de la
Republique4 that art. 113 transferred full responsibility in the field of com-
3, This article was written before the opinions of the Advocate General and the judgments in
Case 59/84, Tezi Textiel B.V. v. Commission and Case 242/84, Tezi B.V. v. Minister for
Economic Affairs (judgments, 5 March 1986, not yet reported).
4. Donckerwolcke v. Procureur de la Republique, 1976 E. Comm. Ct. J. Rep. 1921.
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mercial policy to the EC from individual Member States, and that conse-
quently measures of commercial policy of a national character are only
compatible with Community law after the end of the transitional period by
virtue of specific authorization by the EC.5 To ascertain the lawfulness of a
national measure of commercial policy, it is therefore necessary to consider
two questions: first, does the measure come within the scope of the CCP?;
second, if it does, has it been expressly authorized by the EC?
B. SCOPE OF CCP
The CCP is established through the negotiation of agreements with non-
Community countries and through adoption of autonomous measures. The
primary instrument of the latter type is Council Regulation 288/826 adopting
the EC's "common rules on imports" for industrial products. The regulation
does not apply to imports from State-trading countries, China or Cuba, or to
textiles, all of which are subject to their own particular Community rules
except for Cuba.7 Imports of agricultural products are generally covered
by the regulations establishing the common organization of the relevant
markets.
Under the common rules on imports, Member States may no longer
unilaterally impose quantitative restrictions on those products import of
which into the EC has been liberalized by Regulation 288/82. However, the
Regulation also permits safeguard measures to be taken to prevent imports
from causing unacceptable injury to Community producers of like or di-
rectly competing products. They may be adopted by the Council or the
Commission or even by the Member States in defined situations of urgency.
Typically they take the form of Community surveillance measures, requir-
ing the completion of an import document before the goods may enter into
free circulation, and quotas. They may even be introduced on a national or
regional basis. In addition, Community quotas established under regula-
tions or trade agreements are divided into national shares to be adminis-
tered by the Member States in accordance with Regulation 1023/70.8 Thus,
in the textiles sector, there is a proliferation of national quotas established
under the umbrella of Community quotas.
5. Id para. 32.
6. Council Regulation No. 288/82 on common rules for imports, 23 O.J. EUR. COMM.
(No. L 35/1) (1982), as amended most recently by 26 O.J. EUR. COMM. (No. C38/1) (1985).
7. See, e.g., Council Regulation No. 1765/82 on common rules for imports from State-
trading countries, 23 O.J. EUR. COMM. (No. L 195/1) (1982); Council Regulation No. 3589/82
on common rules for imports of certain textile products originating in third countries, 23 O.J.
EUR. COMM. (No. L 374/106) (1982), as amended most recently by 26 O.J. EUR. COMM. (No. L
116/1) (1985).
8. Council Regulation No. 1023/70 establishing a common procedure for administering
quantitative quotas, 13 O.J. EUR. COMM. (No. L. 124/1) (1970).
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While the general rule laid down by Regulation 288/82 for the products to
which it applies is that imports are unrestricted, Annex 1 contains an
exhaustive list of the industrial products for which national import restric-
tions are still in force, and Annex II lists various surveillance measures still
maintained on a national basis. Unlike the Community rules on internal free
movement of goods (arts. 30-36), the CCP does not extend to measures of
equivalent effect to prohibitions or restrictions on imports (MEE). Conse-
quently, the Court of Justice has held that the common rules on imports do
not cover Community liberalization of national MEE on imports from
non-Community countries. 9 Thus many of the technical barriers to interna-
tional trade still used by several Member States fall outside the CCP
although in many cases they block imports. For instance, the French rules
relating to type approval for Japanese cars are used as an instrument to limit
Japanese imports to 3 percent of the French market. Although cooperation
agreements are treated as falling outside the scope of art. 113, any arrange-
ment that in law would have to be classified as a trade agreement would be
within its scope and accordingly require Community authorization to be
legally valid. There are powerful arguments that most voluntary restraint
and orderly marketing agreements should be classified in this way.
While Annex 1 to Regulation 288/82 was presumably intended to consti-
tute the required authorization for the measures listed, the Court of Justice
has not yet had an opportunity to rule on whether the Community's recogni-
tion of these national measures actually satisfies the Treaty's requirement of
specific authorization. The validity of bilateral agreements made in the past
between Member States and non-Community countries are periodically
extended by Council Decisions granting the necessary authorization.
1II. Article 115
The Court has emphasized that art. 115 must be strictly interpreted and
applied because it not only derogates from the principle of free movement of
goods within the common market, but it also hinders the implementation of
the CCP. 10 It is possible to deduce from the case law of the European Court
of Justice concerning art. 11511 certain principles as to when and on what
conditions art. 115 may be applied.
9. E.g., EMI Records Ltd. v. CBS Ltd., 1976 E. Comm. Ct. J. Rep. 811, at paras. 14-20.
10. See, e.g., Kaufhof v. Commission, 1976 E. Comm. Ct. J. Rep. 431, Donckerwolcke,
1976 E. Comm. Ct. J. Rep. 1921, at para. 29.
11. Bock v. Commission. 1971 E. Comm. Ct. J. Rep. 897; Kaufhofv. Commission, 1976 E.
Comm. Ct. J. Rep. 431 Donckerwolckc v. Procureur de la Republique, 1976 E. Comm. Ct. J.
Rep. 1921; Cayrol v. Rivoira, 1977 E. Comm. Ct. J. Rep. 2261 : Amministrazione delle Finanze
dello Stato v. Rasham, 1978 E. Comm. Ct. J. Rep. 1761: Procureur de la Republique v.
Rivoira, 1979 E. Comm. Ct. J. Rep. 1147; Spijker Kwasten v. Commission, 1983 E. Comm. Ct.
J. Rep. 2559.
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A. CASE LAW
From the first paragraph of art. 115,12 it is clear that there must be a
national measure of commercial policy to which art. 115 can apply. In Ilford
v. Commission'3 (now withdrawn from the Court), the President of the
Court allowed an application for interim measures primarily on the grounds
that there was no proof that Italy had a national measure of commercial
policy in existence at the time of the Commission's art. 115 decision.
Article 115 arguably applies only to products originating in third countries
net yet subject to common provisions of commercial policy. 14 The precise
meaning of "common provisions" has not yet been fully explored by the
Court. Although the wording of art. 115 restricts its application to "mea-
sures of commercial policy taken by any Member State," thus apparently
excluding Community measures, the fundamental question as to when the
existence of common Community rules excludes the application of art. 115
remains unanswered, although raised before the Court in two cases which
were withdrawn. 15 It is arguable that measures of commercial policy taken
by a Member State to implement measures of the CCP do not come within
the meaning of art. 115 since the latter measures will be by definition
"common provisions." However, the language used by the Court of Justice
in Donckerwolcke'6 suggests that goods of non-Community origin will be in
"free circulation" and therefore assimilated to Community goods, only if
they are subject to the same conditions of importation both with regard to
customs and commercial considerations, irrespective of the State in which
they were put in "free circulation." This suggests that where a measure of
the CCP does not introduce the same conditions for all Member States, the
principle of "free circulation" may not apply. Whether such measures of the
CCP are lawful under art. 113, which requires the establishment of a
common commercial policy based on uniform principles, is a separate issue.
It may well be that a measure of commercial policy taken by a Member State
in implementation of a non-uniform measure of the CCP cannot be said to
be taken "in accordance with this Treaty" within the meaning of art. 115,
because of the very invalidity of the measure of the CCP itself.
The use of art. 115 in support of national shares of Community quotas
appears contrary to the spirit of art. 115 and the Court's comments on its
obstruction to completing the CCP. The Commission appears to take the
opposite view, having adopted many decisions in the textiles sector. It has
12. See supra note 2.
13. Case 1/84R, Ilford v. Commission, Order of 1 Feb. 1984.
14. See, e.g., Donckerwoicke, 1976 E. Comm. Ct. J. Rep. 1921,at para. 10, and Bock, 1971
E. Comm. Ct. J. Rep. 897 and Kaufhof, 1976 E. Comm. Ct. J. Rep. 431.
15. Cases 91 and 200/82, Chris International Foods v. Commission.
16. Donckerwolcke, 1976 E. Comm. Ct. J. Rep. 1921, at para. 25.
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even issued decisions bolstering regional safeguards introduced in respect of
products otherwise benefitting from common liberalization.17
Nevertheless, the national measures must be "taken in accordance with
this Treaty." There are two aspects to this requirement. First, as we have
seen, Donckerwolcke requires national measures to be specifically autho-
rized by the Community. Second, the Commission must review the Member
State's reasons on which the national measures are based, before it can
conclude that they are compatible with the Treaty and that the protective
measures are "necessary" within the meaning of art. 115.18
Kaufhof v. Commission'9 illustrated that an art. 115 decision may be
annulled by the Court of Justice if it authorizes a Member State to prevent
imports for which import applications have been received before the date of
the decision, when the quantity of the goods involved in those applications is
insignificant. This is a particular example of the important general principle
of "proportionality" required of administrative measures in Community
law. In a more recent case2 0 concerning art. 130 of the Greek Accession
Treaty, a provision somewhat analagous to art. 115, the Court of Justice
held the Commission's decision void to the extent that it applied to contracts
which had been concluded in good faith before the date of the decision's
notification and were intended to be performed during the period of its
application. It would appear, therefore, that if an art. 115 decision is
retroactive it will to that extent be declared void.
B. PROTECTIVE MEASURES
The most important requirement with respect to the nature of the protec-
tive measures the Commission may authorize is that they are "necessary."
This requirement will not be satisfied if the quantities included in import
applications are insignificant in terms of the effectiveness of the measure of
commercial policy adopted by the Member State concerned.
Article 115 provides for two situations in which protective measures may
be authorized by the Commission. The first arises when national measures
of commercial policy are obstructed by deflection of trade. For example,
when the national quota for one Member State is exhausted, the goods
concerned may be imported instead into a different Member State for the
purpose of being put into "free circulation" and then subsequently imported
into the Member State whose quota for direct imports has been exhausted.
17. E.g., Commission Decisions 82/372, 23 O.J. EUR. COMM. (No. L 168/29) (1982) and
82/577, 23 O.J. EUR. Comm. (No. L 243/20) (1982).
18. See, e.g., Kaufhof. 1976 E. Comm. Ct. J. Rep. 431, at para. 6.
19. 1976 E. Comm. Ct. J. Rep. 431.
20. Case 11/82, Piraiki-Patriaki Cotton Industry AE and Others v. Commission, judgment
17 Jan. 1985.
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The second arises when differences between national measures lead to
economic difficulties in one or more of the Member States. The second
situation would apply equally to the example of deflection of trade given
above. It is not clear whether deflection of trade without any consequent
economic difficulties for the Member State concerned would justify protec-
tive measures under art. 115. However, the Commission has issued deci-
sions under art. 115 justified solely on the grounds of deflection of trade. A
striking instance is the repeated authorization of protective measures by the
United Kingdom against imports of bananas from the dollar area countries,
despite the absence of national production. 2'
C. PROCEDURE
The procedure to be followed by the Member States when applying for
intra-Community surveillance and protective measures on the ground of
economic difficulties is covered in detail in Commission Decision 80/47.22
Member States may not introduce any measures unilaterally but must
comply with the notification procedures and time limits laid down. The
procedure for the submission of import applications is also covered.
The Commission must also determine the conditions and details of the
protective measures. Since art. 115 is by definition a derogating measure,
the protective measures should be temporary. In accordance with the spirit
of the third paragraph of art. 115 they should minimize disturbance to the
functioning of the common market. Although the first paragraph of art. 115
expressly requires the Commission to recommend the methods for the
requisite cooperation between Member States to solve the problems and
only to authorize protective measures as a last resort, it has long been the
Commission's practice to issue art. 115 decisions without first making any
such recommendations. In his opinion in Bock v. Commission,23 Advocate
General Dutheillet de Lamotte expressed the view that this practice did not
vitiate the decision in issue on the ground that the omission of a formality
which was known to be futile would not constitute a defect sufficiently
substantial to affect the validity of the decision.
21. See, e.g., Commission Decision of 30 Mar. 1984, 25 O.J. EUR. COMM. (No. C 92/2)
(1984), restricting imports of bananas from Dollar Area countries to enable the United
Kingdom to fulfill its obligations to the ACP States under Protocol 4 to the Second Lom6
Convention.
22. Commission Decision 80/47, on surveillance and protective measures which Member
States may be authorized to take in respect of imports of certain products originating in third
countries and put into free circulation in another Member State, 21 O.J. EUR. COMM. (No. L
16/14) (1980).
23. Case 62/70, Bock v. Commission, 1971 E. Comm. Ct. J. Rep. 897.
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D. ATrACKING THE LEGALITY OF DECISIONS
In order to attack the legality of art. 115 decisions, it will usually be
necessary to commence proceedings in the national court of a Member
State. The question of the validity of the Commission decision may then be
referred to the Court of Justice in Luxembourg under art. 177 of the EEC
Treaty. It is only in exceptional situations that an importer will have the
required "direct and individual concern" to bring a direct action against the
Commission for the annulment of the decision under art. 173 of the EEC
Treaty.2 4 While the EC, like the United States, is bound by the GATT, it is
beyond the scope of this article to consider the compatibility of the various
uses of art. 115 with the GATT and in particular with the controversial
principle of non-discrimination in respect of safeguard measures under art.
XIX. However, the Court of Justice has in the past been reluctant to accord
direct effect in Community law to GATT provisions. 25 This does not pre-
clude the consideration of art. 115 at the inter-governmental level.
E. INCREASED APPLICATIONS AND OTHER STATISTICS
The number of applications by Member States for protective measures
under art. 115 rose from 121 in 1977 to 356 in 1980. The subsequent figures
available (with number of applications granted in brackets) were 255 [105] in
1981, 230 [105] in 1982, 133 [108] in 1983, 215 [1651 in 1984 and 122 [109] in
the first quarter of 1985. All Member States-except for new Members,
Spain and Portugal-have sought art. 115 authorizations.
Some 75 percent of the applications have concerned textiles, 23 percent
other industrial products and 2 percent agricultural products. In 1984, for
example, at least 100 different products were the subject of art. 115 deci-
sions. In the Commission's view the increased applications from 1977 to
1980 reflected "a general hardening of the economic situation" and more
importantly the entry into force of the textile agreements negotiated under
the Multifibre Arrangement (MFA), which resulted in an enormous in-
crease in tariff and origin headings for textiles subject to Community
quotas. 26 The rapid increase in applications in the late seventies would
appear to indicate the potential of art. 115 as a protectionist measure. After
a decrease from 1980 to 1983, the number of applications and decisions is
again increasing.
24. See Bock, 1971 E. Comm. Ct. J. Rep. 897, and Kaufhof, 1976 E. Comm. Ct. J. Rep. 431.
25. See, e.g., Cases 21-24/72 International Fruit Company NV v. Produktschap voor Groen-
ten en Fruit (No. 3), 1972 E. Comm. Ct. J. Rep. 1219.
26. See European Parliament Written Question and Answer 1990/82, 24 O.J. EUR. COMM.
(No. C 129/14) (1983).
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IV. Conclusion: Protectionist?
The continued use of art. 115 greatly reduces the pressure on the Member
States to agree on common rules for particular products or with particular
countries. The degree of protectionism possible by the maintenance of
national foreign trade rules is far greater and more difficult to monitor than
if uniform rules had been introduced under art. 113. Unless the EC institu-
tions take positive steps to limit the use of art. 115, its contribution to the
stalemate in the field of foreign trade can only continue. If national shares of
global EC quotas or regional safeguard measures adopted under CCP
instruments continue to be supported by the partitioning of the Member
States within the EC, the CCP will never be completed. The possibilities of
the EC taking a truly common position on foreign trade issues and of
presenting a genuine single market for external as well as internal trade will
be lost in the clamors by individual Member States to protect their individual
nationalistic interests.
The first positive sign that the EC institutions are prepared to establish a
truly common CCP and to eliminate any reliance on art. 115 has come in the
Commission's recent White Paper on completing the Internal Market.27
There for the first time the Commission has publicly stated that, if it is to
remove all formalities restricting free movement of goods at the internal
frontiers of the EC, the powers in the field of commercial policy transferred
by art. 113 of the EEC Treaty to the EC must be fully exercised and in such a
way that all national protection measures and all regional quotas set up by
the EC itself can be abolished. The Commission has expressed the view in
the White Paper that: ". . . it is not an unreasonable aim to achieve the
abolition of national and regional quotas by 1992. 28
It is not surprising, however, that the Commission has also recognized
that there may well be considerable problems to overcome. It remains to be
seen how the Council of Ministers will respond to any concrete proposals
which may emerge from the Commission on the basis of its welcome policy
initiative in the White Paper on completing the Internal Market.
27. EUROPEAN COMMUNITY COMMISSION WHITE PAPER, Completion of the Internal Market
(1985) (Corn (85) 310 (final).
28. Id. at 11, para. 35.
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